
STATE OF MICHIGAN 
IN THE CIRCUIT COURT FOR THE COUNTY OF WAYNE 

 
TAWANDA BRYSON, 
 
 Plaintiff, 
 Hon. John A. Murphy 
v Case No.: 2021-008517-NI 
 
JOHN JACKSON, JOHN L. JACKSON, and  
STATE FARM MUTUAL AUTOMOBILE 
INSURANCE COMPANY,  
 
 Defendants. 
 

 
Lawrence C. Falzon (P30655) 
Connor Cloherty (P84485) 
WIGOD & FALZON, P.C. 
Attorneys for Plaintiff 
25899 W. Twelve Mile Road, Suite 200 
Southfield, MI  48034 
(248) 356-3300 
(248) 356-3377 (fax) 
bvoorheis@falzonlaw.com 
camille@falzonlaw.com 
rdowns@falzonlaw.com 
 

Robert A. Kaatz (P65394) 
CARDELLI LANFEAR, P.C. 
Attorneys for Defendant John Jackson 
322 W. Lincoln Ave 
Royal Oak, MI 48067 
(248) 544-1100 
(248) 544-1191 Fax 
rkaatz@cardellilaw.com  
 
Dianna Lynn Caywood (P68352) 
Scarfone & Geen 
Attorneys for State Farm 
30680 Montpelier Dr. Ste. 250 
Madison Heights, MI  48071 
(248) 291-6184 
(248) 291-6487 Fax 
dcaywood@scarfone-geen.com 

 

NOTICE OF HEARING 
 
 PLEASE TAKE NOTICE that Defendant John Jackson’s Motion to Set Aside Default 

and for Costs will be brought on for hearing before the Honorable John A. Murphy, Friday, 

December 17, 2021 at 8:30 a.m., or as soon thereafter as counsel may be heard.  
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Respectfully submitted, 
     CARDELLI LANFEAR, P.C. 
 

/s/ Robert A. Kaatz_______ 
   Robert A. Kaatz (P65394) 

CARDELLI LANFEAR, P.C. 
Attorney for Defendant 
322 W. Lincoln 
Royal Oak, MI 48067 

     (248) 544-1100 
   rkaatz@cardellilaw.com  

Dated:  November 23, 2021 
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DEFENDANT JOHN JACKSON’S MOTION  

TO SET ASIDE DEFAULT AND FOR COSTS 
 
 Defendant John Jackson (incorrectly listed as two defendants), through his 

attorneys, Cardelli Lanfear, P.C., hereby states his motion to set aside default pursuant 

to MCR 2.603(D) and for costs pursuant to MCR 1.109(E)(6) as follows: 

 1. This case concerns an automobile accident involving Plaintiff and 
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Defendant John Jackson.  (Exhibit A, Police Report).  Defendant’s middle initial is L and 

his driver’s license identifies him as “John L. Jackson.”  (Exhibit B, Affidavit). 

 2.  Plaintiff filed a First Amended Complaint improperly naming Defendant 

twice: John Jackson and John L. Jackson.   (Exhibit C, First Amended Complaint).  This 

was erroneous because Defendant was the driver and sole owner of the vehicle involved 

in the accident.  (Exhibit B).  John Jackson and John L. Jackson are the same person.  

(Id.). 

 3. Defendant filed a timely Answer to the First Amended Complaint on October 

12, 2021 which expressly stated that he was improperly named as a defendant twice.  

(Exhibit D, Answer). 

 4. Plaintiff apparently ignored Defendant’s Answer and subsequently filed a 

Request for Default against “John L. Jackson” on November 1, 2021, which was entered 

by the Court on November 10, 2021.  (Exhibit E, Default). 

 5. Defendant’s counsel contacted Plaintiff’s counsel and explained that 

Defendant was improperly named twice and that a timely Answer was already filed.  

(Exhibit F, E-mail).  Defendant also provided a copy of declaration page for the insurance 

policy on the vehicle showing that it was in the name of Defendant.  (Exhibit G, Declaration 

Page). 

 6. Plaintiff’s counsel nevertheless apparently believed, based on a report from 

LexisNexis and a report from the U.S. Post Office, that Defendant’s son John L. Jackson, 

Jr. owned the vehicle and lived at the same address as Defendant.  (Exhibit F).  

Significantly, the LexisNexis report warns users at the end that: “Before relying on any 

D
oc

um
en

t r
ec

ei
ve

d 
by

 th
e 

M
I 

W
ay

ne
 3

rd
 C

ir
cu

it 
C

ou
rt

.



5 
 

data this system supplies, it should be independently verified.”  (Exhibit H at p. 59).1  To 

date, Plaintiff has offered no evidence that the LexisNexis report was independently 

verified as it relates to ownership of the vehicle involved in this accident. 

 7 Defendant’s counsel explained to Plaintiff’s counsel that Defendant’s son 

was never an owner of the vehicle and did not live at the same address as Defendant.  

(Id.).   In any event, Plaintiff’s First Amended Complaint did not list “John L. Jackson, Jr.” 

as a defendant.  It only listed “John Jackson and John L. Jackson,” who had already filed 

a timely Answer to the First Amended Complaint.   

 8. To date, Plaintiff has refused to set aside the default which was improperly 

entered against Defendant. 

 9. Plaintiff’s request for default was procedurally in error and lacks any factual 

basis.  (Exhibit B). 

 10. Accordingly, the Court should set aside the default improperly entered and 

assess costs against Plaintiff for refusal to set it aside. 

 WHEREFORE, Defendant requests that the Court set aside the default and award 

costs to Defendant. 

Respectfully submitted, 
     CARDELLI LANFEAR, P.C. 
 

/s/ Robert A. Kaatz_______ 
   Robert A. Kaatz (P65394) 

CARDELLI LANFEAR, P.C. 
Attorney for Defendant 
322 W. Lincoln 
Royal Oak, MI 48067 

     (248) 544-1100 
   rkaatz@cardellilaw.com  

Dated:  November 23, 2021 

 
1 For brevity, only the first and last page of Exhibit H is attached to this motion. 
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BRIEF IN SUPPORT OF DEFENDANT JOHN JACKSON’S  

MOTION TO SET ASIDE DEFAULT AND FOR COSTS 
 

INTRODUCTION 
 

Defendant, John Jackson, moves to set aside the default improperly entered 

against him.   Several weeks before Plaintiff filed a request for default, Defendant had 

already filed a timely Answer.  Thus, there was no basis for entry of the default and 
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Defendant has therefore shown good cause.  In addition, Defendant has a meritorious 

defense to Plaintiff’s claims.  The Court should therefore set aside the default. 

In addition, the Court should assess costs against Plaintiff for refusing to set aside 

the default.  Plaintiff’s counsel knew that a timely Answer had already been filed and that 

Defendant’s Answer explained that Defendant was improperly named as a defendant 

twice.  Defendant John Jackson and John L. Jackson are the same person – and only 

Defendant owned the vehicle involved in this accident.  Plaintiff’s counsel has 

nevertheless refused to set aside the default and costs should be awarded for having to 

file this motion. 

FACTUAL BACKGROUND 

 On August 30, 2021, Plaintiff filed a First Amended Complaint which improperly 

listed Defendant twice.  (Exhibit C).  Plaintiff alleged that “Defendant, John Jackson, was 

operating a motor vehicle with the express and/or implied knowledge and consent of its 

owner, Defendant, John L. Jackson[.]” (Id. at ¶ 8).  Thus, Plaintiff apparently believed that 

the driver and owner of the vehicle were two separate people. 

 On October 12, 2021, Defendant filed a timely Answer to the First Amended 

Complaint.  (Exhibit D).  In his Answer, Defendant stated that: “Plaintiff has incorrectly 

listed him as two defendants in this case.”  (Id. at ¶ 4).   Plaintiff should have received a 

copy of the Answer by the Court’s electronic service system and noted that the allegations 

in the First Amended Complaint were in error. 

 On November 1, 2021, Plaintiff nevertheless filed a Request for Default against 

“John L. Jackson.”   (Exhibit E).  The request was improper as Defendant had already 

filed a timely Answer and further explained that both named defendants were the same 
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person. 

 Defendant’s counsel immediately contacted Plaintiff’s counsel and requested that 

the default be set aside.  (Exhibit F).  Defendant explained that “John Jackson and John 

L. Jackson” were the same person; that only Defendant owned the vehicle; and that the 

vehicle was insured by Defendant.  (Exhibit G).   

 Despite this, Plaintiff’s counsel has refused to set aside the default against 

Defendant.   

STANDARD OF REVIEW 

Pursuant to MCR 2.603(D), a default and a default judgment will be set aside on a 

showing of good cause and on an affidavit of meritorious defense. The Supreme Court in 

Alken-Ziegler, Inc v Waterbury Headers Corp, 461 Mich 219, 600 NW2d 638 (1999), 

defined good cause as (1) a substantial defect or irregularity in the proceeding on which 

the default was based or (2) a reasonable excuse for failure to comply with the 

requirement that created the default.  

The decision whether to set aside a default judgment rests within the discretion of 

the trial court.  Amco Builders & Developers, Inc v Team Ace Joint Venture, 469 Mich 90; 

666 NW2d 623 (2003).  However, “[t]he policy of this state favors the meritorious 

determination of issues and encourages the setting aside of defaults.”  Levitt v Kacy Mfg 

Co, 142 Mich App 603, 607; 370 NW2d 4 (1985), citing Wood v  Detroit Automobile Inter-

Ins Exchange, 413 Mich 573, 585-586; 321 NW2d 653 (1982); Bigelow v Walraven, 392 

Mich 566, 574; 221 NW2d 328 (1974) and Walters v Arenac Circuit Judge, 377 Mich 37, 

47; 138 NW2d 751 (1966).  
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DISCUSSION 

A. Good Cause Exists for Setting Aside the Default  

 The first element of setting aside a default judgment is good cause.  Here, good 

cause exists for setting aside the default because there was never any basis for a default 

to be entered.  MCR 2.603 only allows a default to be entered if a party has failed to file 

an Answer: 

If a party against whom a judgment for affirmative relief is 
sought has failed to plead or otherwise defend as provided by 
these rules, and that fact is verified in the manner prescribed 
by MCR 1.109(D)(3) and filed with the court in the request for 
default, the clerk must enter the default of that party. 
 

MCR 2.603(A)(1).  In this case, Defendant had already filed an Answer prior to the request 

for default.  Thus, the request for default was procedurally improper and should be set 

aside. 

B. Defendant has a Meritorious Defense to the Underlying Action 

The second element required to set aside a default is that a meritorious defense 

to the underlying lawsuit exists.  In this case, Plaintiff must show that she sustained 

injuries to prevail on her claim for negligence.  A prima facie case of negligence requires: 

“(1) a duty owed by the defendant to the plaintiff; (2) a breach of that duty; (3) causation; 

and (4) damages.”  Case v. Consumers Powers Co., 463 Mich. 1, 6; 615 N.W.2d 17 

(2000).   Here, Defendant observed Plaintiff following the accident and Plaintiff did not 

report any injuries.  (Exhibit B).   Accordingly, Defendant has a meritorious defense to this 

claim. 

C. The Court Should Award Costs 

 The Court should also award costs due to Plaintiff’s refusal to set aside the default.  
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MCR 1.109(E)(6) provides for sanctions if a document filed with the court is signed and 

the document is not well grounded in fact and warranted by existed law.   

 Here, Plaintiff had no basis to file the request for default.  Defendant’s Answer 

expressly explained that Defendant was improperly named twice.  In addition, 

Defendant’s counsel explained these facts to Plaintiff afterwards.  Plaintiff still refused to 

set aside the default, primarily relying on a LexisNexis report which stated on the last 

page: 

Important:  The Public Records and commercially available 
data sources used on reports have errors.  Data is sometimes 
entered poorly, processed incorrectly and is generally not free 
from defect.  This system should not be relied upon as 
definitively accurate.  Before relying on any data this system 
supplies, it should be independently verified. 
 

(Exhibit H at p. 59) (underscore added).   To date, Plaintiff has offered no evidence that 

this LexisNexis report was independently verified as it relates to ownership of the vehicle 

involved in this accident.  Plaintiff’s counsel therefore had no reasonable basis to rely on 

this report based on what the report expressly told him.  Accordingly, the Court should 

award costs to Defendant for having to file this motion.  

CONCLUSION 

  For the foregoing reasons, Defendant requests that this Honorable Court set aside 

the Default and award costs in favor of Defendant. 
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Respectfully submitted, 
 

     CARDELLI LANFEAR, P.C. 
 

/s/ Robert A. Kaatz_______ 
   Robert A. Kaatz (P65394) 

CARDELLI LANFEAR, P.C. 
Attorney for Defendant 
322 W. Lincoln 
Royal Oak, MI 48067 

     (248) 544-1100 
   rkaatz@cardellilaw.com  

      

Dated:  November 23, 2021 

PROOF OF SERVICE 

 
 The undersigned hereby certifies that on November 23, 2021, Defendant’s Motion 
to Set Aside Default and for Costs, Brief in Support, and this Proof of Service were 
served upon the attorneys of record of all parties to the above cause by:  

 (    )  First-Class Mail    (    ) Email  
(    )  FedEx     (    ) Hand Delivery 
( x ) Electronic Filing 

 
 I declare under the penalty of perjury that the statement above is true to the best 
of my information, knowledge and belief. 
 

       /s/ Julie Ann Green                                            

      Legal Assistant 
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